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JURISDICTION OF THIS COURT AND DESCRIPTION
AND NATURE OF PROCEEDINGS BELOW

Jurisdiction arises from appellant's appeal of the final
judgment of the Fourth Circuit Court, Provo Department, the
Honorable Robert J. Sumsion presiding, adjudging appellant guilty
of theft.
The case of Provo City v. Callis R. Johnson was tried to
a jury, before the Honorable Robert J. Sumsion on May 10, 1988.
At trial, appellant stated that he had not received a copy of the
police report nor a copy of a computer printout of all of Sears'
receipts for the day of his arrest.

Judge Sumsion explained that

a jury had already been empaneled and that because the appellant
chose to represent himself and had failed to follow appropriate
procedures to secure these items, the trial would proceed as
scheduled.

Appellant was subsequently convicted of theft.
^

STATEMENT OF TPE ISSUES FQft REVIEW

The issue presented to the Court is whether a defendants
conviction

must

be

reversed,

when

a defendant

alleges

that

discovery has not been provided but where he gives no notice of
non-receipt of discovery until the day and time of the trial.
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CONSTITUTIONAL pfiOVlslQNg, STATUTES, QRPIfflWCEg

RULES AND REGULATIONS FOR DETERMINATION
Rules of the Utah Court of Appeals Rule

9(e) - - Addendum 1

Rules of the Utah Court of Appeals Rule 24(a) - - Addendum 2
Rules of the Utah Court of Appeals Rule 26(b) - - Addendum 3
Utah Rules of Criminal Procedure Rule 30

- - Addendum 4

7. STATEMENT OF THE CASE
This case is one of petit larceny. At the trial, a Sears
security officer testified that she saw the appellant take a
padlock from the display shelves of the store, place the lock in
his pocket and leave the store without paying for the lock.
Appellant was apprehended outside the store where the lock was
recovered.

Appellant was arrested by the Sears security officer

who turned the appellant over to the Provo City Police.
At the arraignment, appellant asked the Court for

discovery

and the City agreed to provide discovery. While the City believes
that discovery was provided, the City cannot provide a certificate
of mailing showing that discovery was mailed to defendant.
whatever reason, e.g.,

For

mistake, inadvertence, clerical error or

undelivered mail, appellant claims that he did not receive a copy
of the requested discovery.

However, appellant failed at anytime

prior to trial to contact the City Prosecutor directly or to file
a Motion to Compel Discovery.
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8.

SUMMARY OF ARGUMENTS

As a general rule, a party who represents himself will
be held to the same standard of knowledge and practice as any
member of the bar.

Appellant had the affirmative duty to file a

Motion for Discovery, Motion to Compel Discovery, or to follow up
on his request for discovery, just as any member of the bar would
have been obligated to do.

Appellant is also required, as is any

member of the bar, to follow the rules established for bringing an
appeal before this Court.

Appellant has failed to conform to the

Rules of the Utah Court of Appeals.

^

APWttENT

It is axiomatic that a defendant who chooses to represent
himself is held to the same standard and knowledge that is expected
from an attorney.
1983).

See; Nelson v. Jacobson. 669 P.2d 1207 (Utah

If defendant

dissatisfied

with

did

not receive the discovery

discovery

provided,

defendant

or was

could

have

contacted the City to see why he had not received discovery, filed
a Motion to Compel Discovery or caused a subpoena duces tecum to
be issued. Rather than doing so, defendant did nothing, expecting
the Court to assist him by continuing the trial without filing for
a continuance, without filing for discovery, or without filing a
motion to compel discovery.
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Illustrative of this is defendant's failure to comply
with the Rules of the Utah Court of Appeals in that he failed to
file an amended docketing statement which was acceptable to this
Court as required by Rule 9, even after being notified by the
Court.

The Court's letter to defendant states that docketing

statements which fail to comply with this rule (Rule 9) "will not
be accepted, and that failure to comply may result in dismissal of
the appeal." As of September 1, 1988, Counsel for Provo City was
assured by the Clerk of this Court that the amended docketing
statement was on file in this case and no docketing statement has
been served by appellant on Provo City. A docketing statement not
timely filed is a failure of the appellant to conform to the rules
of this Court.

Appellant's appeal should be dismissed on this

point alone.
Appellant has also failed to follow the rules of this
Court in the manner and form of his brief.

The Appellant's Brief

does not conform to Rule 24(a) of the Rules of the Utah Court of
Appeals. There is no table of contents or table of authorities as
required by Rule 24(a)(2) and (3) . Appellant has failed to include
in his brief any Constitutional provisions, statutes, ordinances,
rules or regulations for determination as required by Rule 24
(a) (6) .

Appellant failed also to cite to the record in his

statement of facts and references to the proceedings below as
required by Rule 24(a)(7).

Appellant also violated Rule 26(b) in

5

that Appellant served only one copy of his brief on the respondent
instead of the requisite four copies.

10.
The

appeal

by

the

Conclusion
appellant

should

be

dismissed.

Appellant has failed substantially to follow the Rules of the Utah
Court of Appeals.

The party who chooses to represent himself is

held to the same standard as any other attorney admitted to
practice before the bar.

Appellant, by his own actions or lack

thereof, failed to request any documents from Provo City or to
contact the trial court in an effort to obtain any documents. The
Trial Judge, with knowledge of the record before him, exercised his
discretionary
continuance.

power

and

denied

appellant's

request

for

a

The Trial Court Judge's decision should be upheld

where defendant had ample opportunity to file a Motion to Continue
prior to

trial.

Moreover,

appellant

has made

only general

assertions and has failed to identify one specific instance in
which the police report would have affected the outcome of the
trial.

At most, the failure of the City to provide a police

report, if they did fail to provide one, was harmless error, Utah
RUlgg Qf Criminal PrPCeflmre, Rule 30, Section 77-35-30, Utah Code
Ann. (1953, as amended.)
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Based on the foregoing, respondent requests that this
Court affirm appellant's conviction by the lower court.
Dated this 8th day of September, 1988.

( 2 U ^ N- oLu+
Robert D. West

fernon F.|(Rick) Romney

w

Gary L.\ Gregers

Attorneys for respondent
Provo City Corporation
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I hereby certify that the requisite number of true and
correct copies of the foregoing has been mailed to THE UTAH COURT
OF APPEALS, 4 00 Midtown Plaza, 230 South 500 East, Salt Lake City,
UT 84102 and to CALLIS R. JOHNSON, 50 South 100 West, Springville,
UT 84663, appellant pro se, by placing same in the United States
mails, postage prepaid, thi s 8th day of September, 1988.

Addendum 1

RULE 9

Rules of the Ltaft lourt of Appeals

(a) Filing.
Within 21 ziy. after a notice of appeai or a petition for rev:?'* -s filed, the acpeilant or the petitioner shall file :r.e cngmal of a docketing statement,
together wur, five cooies and proof of service, with
the Cleric or* :r.e Coun of Appeals if the case is
subjec: to the exclusive original appellate jurisdiction of the Coun of Appeals. Docketing statements
in cases which may be transferred to the Coun of
Appeals for aer.sion shall be filed with the Clerk of
the Supreme Court unless an order transferring the
case to the Court of Appeais has been entered.
(b) Purpose of Pocketing Statement.
The docketing statement is not a brief and should
not contain arguments or procedural motions. It is
to be used by the Coun in classifying cases for
determining the priority to be accorded a case and
in making verifications to the Supreme Court,
summary dispositions, and calendar assignments.
(c) Content of Pocketing Statement.
The docketing statement shall contain the following information in the order set fonh below:
(1) The date of the judgment or order sought to
be reviewed: the date of all motions filed pursuant
to Rules 50(a) and (b), 52(b), or 59, Utah Rules of
Civil Procedure: the date and effect of ail orders
disposing of such motions: and the date the notice
of appeal or the petition for review was filed.
(2) The specific rule or statutory authority that
confers jurisdiction on the Coun of Appeals to
decide the appeal, the petition for review, or is the
case of an interlocutory appeal, the date of the
Coun order allowing the appeal and the issues
which may be appealed pursuant to the granting of
the interlocutor.- appeal. Particular attention should
be paid to the requirements of Rule 54(b), Utah
Rules of Civil Procedure, if an-appeal is from an

order in a multipie-pany or a multiple-claim
case.
(3) A concise statement of the nature of the proceeding, e.g.. 'this appeal is from a final judgment
or decree of the
coun* or "this petition is
for review of an order of
administrative
agency.
(4) A concise statement of facis material to a
consideration of the questions presented..
(5) The issues presented by the appeal, expressed
in terms and circumstances of the case, but without
unnecessary detail. The questions should not be
repetitious. General conciusory statements, such as
"the judgment of the trial coun is not supported by
the law or f a o s / are not acceptable.
(6) A citation to statutes, rules, or cases believed
to be determinative of the respeenve issues stated.
(7) A reference to all related or prior appeals in
the case. If the reference is to a prior appeal, the
appropriate citation should be given.
(d) Necessary Attachments.
Attached to each copy of the docketing statement
shall be a copy of the following:
(1) The judgment or order sought to be reviewed;
(2) Any opinion or findings:
(3) Copies of all motions filed pursuant to Rules
50(a) and (b), 52fb), or 59, Utah Rules of Civil
Procedure, and orders disposing of such motions:
and
(4) The notice of appeal and a copy of any order
extending the time for the filing of a notice of
appeal.
(e) Consequences of Failure to Comply.
Docketing statements which fail to comply with
this rule will not be accepted. Failure to comply may
result in dismissal of the appeal or the petition.
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Addendum 2

Rales of the Utah Court of Appeals
(a) Brief of Appellant.
The brief of the appellant shall contain under
appropriate headings and in the order here indicated:
(1) A complete list of all parties to :he proceeding
in the court or agency whose juderr.er.r or order is
sought to be reviewed, except where the caption of
the case on appeal contains the narr.es of all such
parties. The list should be set out on 2 separate page
which appears immediately inside the cover.
(2) A table of contents with page references.
(3) A table of authorities with cases alphabetically
arranged and with parallel citations, agency rules.
Court rules, statutes, and other authorities cited,
with references to the pages of the brief where they
are cited.
(4) A brief statement showing the jurisdiction of
this Coun and describing the nature of the proceedings below.
(5) A statement of the issues presented for review.
(6) Constitutional provisions, statutes, ordinances,
rules, and regulations whose interpretation is determinative, set out verbatim with the appropriate citation. If a pertinent pan of a quotation is lengthy,
the citation alone will suffice, and in that event, the
provision shall be set fonh as provided in paragraph
(f) of this rule.
(7) A statement of the case. The statement shall
first indicate briefly the nature of the case, the
course of proceedings, and its disposition in the
coun below. There shall follow a statement of the
facts relevant to the issues presented for review. All
statements of fact and references to the proceedings
below shall be supponed by citations to the record
(see paragraph (3)).
(8) A summary of arguments. The summary of
arguments, suitably paragraphed, shall be a succinct
condensation of the arguments actually made in the
body of the brief. It shall not be a mere repetition
of the heading under which the argument is arranged.
X9) An argument. The argument shall contain the
contentions of the appellant with respect to the
issues presented and the reasons therefor, with citations to the authorities, statutes, and pans of the
record relied on.
(10) A shon conclusion stating the precise relief
sought.

RULE 24
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Addendum 3
Rules of the Utah Court of Appeals
RULE 26. FILING AND SERVICE OF BRIEFS
(i) Time for Serving tad Filing Briefs.
(b) Number of Copies to be Filed tod Served.
(c) Consequence of Ftilure to File Briefs.
(d) Return of Record to Clerk.

(a) Time for Serving and Filing Briefs.
The appellant shall serve and rile a bnef within 40
days after date of notice from the Clerk of the
Court of Appeals pursuant to Rule 13, unless a
motion to dismiss the appeal has been previously
interposed pursuant to Rule 10, in which event
service and filing shall be within 30 days from the
denial of such motion. The respondent shall serve
and file a brief within 30 days after service of the
appellant's brief. A reply brief likewise may be
served and filed by the appellant within 30 days
after the filing and service of the respondent's brief,
but except for good cause shown, a reply brief must
be served and filed at least 10 days before argument.
By stipulation filed with the Court, the parties may
extend each of such periods for no more than 30
days in civil cases or 15 days in criminal cases. No
such stipulation shall be effective unless it is filed
prior to the expiration of the period sought to be
extended.
(b) Number of Copies to be Filed and Served.
Seven copies of each brief shall be filed with the
Clerk of the Court of Appeals, unless the Court by
order in a particular case shall direct a different
number, and four copies shall be served on counsel
for each party separately represented.
(c) Conscience of Failure to FBe Briefs.
U an appellant fails to file a brief within the time
provided in this rule or within the time as may be
extended by order of this Court, a respondent may
move for dismissal of the appeal. If a respondent
fails to file a brief within the time provided by this
rule or within the umc as may be extended by order
of this Court, an appellant may move that such
respondent not be heard at oral argument.
(d) Return of Record to Clerk,
:
ach party, upon the filing of its brief, shall
return the record to the clerk of the court having
custody pursuant to these records.
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Addendum 4

Utah Rules of Criminal Procedure
77-35-30. Rule 30 - Errors and defects.
(a) A n y error, defect, irregularity or variance
which docs not affect the substantial rights of a
party shall be disregarded.
(b) Clerical mistakes in judgments, orders or other
parts of the record a n d errors in the record arising
from oversight or omission may be corrected by the
court at any time and after such notice, if any, as
the court may order.
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